MONTANA PUBLIC DEFENDER COMMISSION
Minutes

Yogo Inn
Lewistown, Montana

April 18, 2008
(Approved at the July 18, 2008 Commission Meeting)

Call to Order
The Montana Public Defender Commission meetingeadled to order by Chairman Jim Taylor at
8:40 a.m.

Commissioners Present
Dan Donovan, Great Falls; Mike Sherwood, MissoGaroline Fleming, Miles City; Vic Miller,
Harlem; Tara Veazey, Helena; Wendy Holton, Helemat James Park Taylor, Missoula.

Commissioners Absent
Stephen Nardi, Kalispell; Jennifer Hensley, Bu@ejriel Grant, Browning; William Snell, Billings

Interested Persons

Scott Crichton, American Civil Liberties Union ofdvitana (ACLU); Brent Doig, Office of Budget
and Program Planning; Allen Beck, contract pubéitedder in Lewistown; Douglas Day, Region 7
Deputy Public Defender

Approval of Minutes from the February 29, 2008 Meeihg
Commissioner Miller moved to adopt the minutesusmstted. Commissioner Donovan seconded
the motion. The motion carried.

Reports

Ch|ef Public Defender Report
Public Defender Program Update
Chief Public Defender Randi Hood informed the Cossitn that Matt Wald, currently
managing Regions 10 and 11, has decided to refiprvate practice. Olivia Norlin will be
the regional deputy in Region 10, and Garry Bunkkeagsume the duties in Region 11.
Mr. Wald will assist with the transition and Chiébod hopes that he will do some contract
work in the Hardin area, where there is a significeeed. Chief Hood expects to conduct a
meeting with all regional deputy public defenderslelena on May 16 to provide an update
on operational issues and create an opportunitggen discussion.

Jon Moog has been hired as a rover based out @e¢h@al Office to work cases in Regions
4 and 5 that were previously handled from the Beutdfice. Mr. Moog will also act as the
Office of the State Public Defender (OPD) admiiiste and personnel attorney. The files
currently stored in the Boulder office will be maM® a secure facility in Butte. A file
management function to handle files from aroundstiée is a decision package in the
proposed budget.
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Chief Hood addressed several staffing isseghibit 1). Resources have been temporarily
shifted to handle staff shortages in Billings areldtia. Additional resources have also been
needed to work a potential death penalty caselim@s. One of the Polson attorneys will be
going to Libby as a “remote” attorney; he will haae office but no support staff.

Performance appraisals are progressing well fdr bohtract and FTE public defenders. The
evaluation form will factor in some of the ABA’s in@rinciples of a Public Defense
Delivery System. Chief Hood hopes to be closerishing by mid-summer.

The issue of charging 25 cents per page for disgameHelena has been resolved by
Region 4 Deputy Public Defender Kristina Neal. Meal met with the county attorney and
it was agreed that OPD will not be charged for aliscy.

Commissioner Holton had a call from a public defanaho expressed concerns about the
mental health protocol and wished to remain anomsn€hief Hood said that ongoing
training regarding the protocol is needed andlithvé a topic of discussion at the regional
deputy meeting in May. Commissioner Fleming saat the Commission should not be
dealing with anonymous complaints because theyiapeofessional and destructive. She
strongly urged referral to the appropriate complpmocedure in all cases. Commissioner
Holton said that the person that contacted heetesetaliation from management. However,
employees who are part of a collective bargainimigjare protected from retaliatory action
and should contact their shop steward if they sas an issue. Chief Hood also encouraged
employees to discuss problems or concerns witln th@haging attorney or regional deputy.

Caseload/Workload Measurement

The workload measurement toekhibit 2 that was discussed in detail at the last
Commission meeting was implemented in all office®BMarch 1. The attorneys’ response
so far has been good. There will be four monthdadéd to report at the next Commission
meeting.

Labor-Management Discussion

The pay addendum to the original collective bargaimgreement that contains a career pay
ladder went to the attorney membership for ratifczaon April 9; they have two weeks to
make a decision. If approved by the union, it Wwélsubject to availability of funding. The
support staff and investigator bargaining units nagmin April 24. The list of issues has not
yet been finalized for those units.

Financial Update

Administrative Director Harry Freebourn presenteel Fiscal Year 2008 Year-to-Date
Financial Statement through March gklibit 3. The legislative audit of fiscal years 2007
and 2008 continues, with field visits of the regibaffices expected to wrap up in early May.
Lead auditor Jennifer Erdahl will address the Cossmon when the report is complete in
October or November.

Mr. Freebourn reviewed exhibit 3 in detail. The gedis being monitored very closely, and
some expenditures may be delayed until next figeat. He noted that the percentage of
population figures have been updated. Commissigrarey expressed concern about the
percentages in Region 10. Mr. Freebourn said beafigures are somewhat skewed for
reasons that are being investigated. For examglangd may have approximately 3,000
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cases that haven’t been closed, but it is unclégchnwears these cases relate to. When these
numbers are corrected it will shift all of the pantages including those in Region 10.

In Region 2, the cost of chemical dependency etialisis extremely high because they are
being required by a local judge as a conditionafdin Missoula. In other regions,
evaluations are conducted as a condition of semgm@nd OPD is not responsible for
payment. Commissioner Holton will check on case pa@hibiting the bond condition, and
Chief Hood will meet with Region 2 management tcdss if and how to approach the issue
with the judge.

Mr. Freebourn circulated graphs showing the hisedrtosts of mental health evaluations
(exhibit 4 and contract attorney servicexlkiibit 5. He noted that costs for both services
were expected to fall over time. Some offices argansition from providing services by
contractors to providing them by FTE. The mentalltieprotocol is controlling costs via a

fee schedule even though the intent wasn’t nedgstareduce costs, but to provide the

most appropriate services for clients. So far gggiirement that contractors bill within 45
days from the last day of the month of service setnibe working, but there still may be
surprises as fiscal year end nears. Contract agaervices are currently averaging $550,000
per month, down from $650,000 per month last year.

Commissioner Donovan had several questions regaodintract costs. Mr. Freebourn

provided the responses in italic.

1. What percentage of the total caseload is contrami€?l_ast year’'s percentage was
65% FTE and 35% contract attorney. New figures béllavailable following the end
of the fiscal year.

How many contract cases are conflidts¥known; will research.

Can the hourly rate for felony cases be equateddotract attorneys and FTESRe

average rate for FTE attorneys is $71 per hour, that is not specific to felonies

only. The calculations on the true cost of conti@tbrneys done for the last
legislative session came close to $71 per hour. &lstew calculation of how much

Central Office overhead is allocated to contracteessus FTEs is needed and will

result in updated rates.

4. Can contract attorneys use OPD investigat¥ess, and more OPD investigators are
now on staff because managing personnel costgintes more predictability than
using contract services. The two chief investigatoe also overseeing all of the
investigative work more closely and working towaad$iub” system to provide
services across the state.

wn

2011 Biennium Budget

Mr. Freebourn spoke about the FY 2010-2011 Dratidéw €xhibit 6. He stated that the
base budget for FY 2010 and 2011 is expected i®B0 FTE and $19.2 million per year.
The agency’s FY 2008 expenditures will constithie base budget less one-time
appropriations. There is a request of $500,00@/ar fiscal year to support death penalty
cases. Mr. Freebourn discussed each new budgetritdetail. New items proposed include
an additional 22.75 FTE and approximately $1.9iamilper year to support increased
caseload. Some elements that might contribute toaease in caseload are the poor
economy, which may result in both an increaseime@nd a greater number of people
qualifying for services, and a potential budgetuesy by the judiciary for up to eight new
district judges in the next session. In additiesing FTE instead of contract attorneys in
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Public

specific locations will alleviate some of the riskrelying too heavily on individual
contractors who may choose to end their relatignglith OPD at any time. The Commission
asked Mr. Freebourn to find out if the percentaigeemple living in poverty is expected to
increase or decrease.

The Commission discussed the proposed increasmiract attorney rates at great length.
Mr. Freebourn summarized the information he gatheegarding contractor rates nationwide
(found in the Spangenberg report), the new fedatalof $100 per hour, and discussions
with OPD contractors. Compared to other states,t®lwais fee structure is very simple
administratively. Many states have some sort of cap and some pay different rates based
on the type of case and whether or not the casetgdeal. The proposed rate of $65 per
hour seemed to be the mode based upon various pgsnsimade by staff about what other
states pay. In conversations with contract att@nthey suggested that they should receive a
rate increase and get at least the same costij livcreases that state employees receive,
and the proposed rate includes an inflationaryease for the second year of the biennium.

Commission members discussed the merits of varates from $65 to $80 per hour and
compared those rates to rates charged by civilretys and contract prosecutors.
Commissioner Sherwood advocated strongly for adrigate with the provision that the
contractor have support staff and internet acaes$isag OPD isn’t paying attorney rates for
secretarial work.

Comment

Allen Beck, contract attorney in Lewistown, saidtthe views the present system as a huge leap
forward in terms of the quality of work clients edee. He considers his work as a public defender to
be a public service that he does instead of pr@ Tk because public defenders’ earnings will
never be commensurate with the amount of work tieeyHe supports Commissioner Sherwood’s
suggestion regarding contractor rates.

Report

Page 4

s (continued)

2011 Biennium Budget (continued)

Mr. Freebourn asked that the Commission approvaaepolder in the budget for a rate
increase for contract attorneys. He is not askieg@ommission to set a new rate at this time,
just to identify a figure to include in the budgebposal going to the Governor’s office.
Chairman Taylor said that is important that thesel§ remain restricted for the purpose of
funding the contractor rate increase only. The Cassion asked Mr. Beck what other
benefits they might be able to provide to contedtirneys to supplement the hourly rate.
Mr. Beck suggested that an automated billing serwiould be helpful. He appreciates the
training opportunities and the appellate supponteleeives as well as assistance from the
regional office, including secretarial and inveatige services, and the Lexis access.

Chairman Taylor moved to use $70 per hour as theeplolder for an increase in contract
attorney rates. Commissioner Holton seconded. Tét@omfailed with three in favor, two
opposed and two abstentions.

After further discussion, Commissioner Fleming nbt@ use $75 per hour as the
placeholder figure. Commissioner Veazey secondedrelwas clarification that the
inflationary adjustment for the second year ofttlennium would still be included; only the
base figure would be changed from $65 to $75 par.fiche motion carried unanimously.
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Chairman Taylor asked that the budget items be dateto include an external assessment
of the system. There is an enormous amount of matiaterest in Montana’s system, and he
thinks it likely that federal funds might be avaiato do the work, but would like to see a
placeholder in the budget. Commissioner Flemingeddwe include $10,000 in the budget
request to fund an independent evaluation of thatitwa public defender system.
Commissioner Donovan seconded. The motion carried.

Chief Hood explained the attorney career pay ladddetail. It has been submitted to the
union for approval. The unfunded amounts by figear are projected based on current
staffing. Brent Doig, Office of Budget and Progr&tanning, noted that career pay ladders
are an issue in many agencies. However, each agegoxen a target and all new budget
items are expected to be below that (line 2, “EP®va base”) and are subject to adjustment
by the Governor’s office once the budget is suleditt

The total new budget items including additions ehdnges by the Commission is about
25.00 FTE and $4.6 to $4.9 million per fiscal year.

Client Reimbursements

Collection of client reimbursements is expectebdadoth a legislative and an audit issue.
Roughly 90% of courts aren’t assessing fees andnitetloing so prior to inception of the
statewide system. However, in Missoula County, tostopped doing assessments because
they must prove the client’s ability to pay. MreEbourn gave examples of collections from
various counties in Montana. He also spoke allmiaitsessment practices in various states
around the country. OPD collections generate alsamayunt of income for the intensive
administrative effort required to document the realgles and collections. OPD expects to
collect about $35,000 during FY 2007 and FY 2008eveissessments are expected to be
about $70,000 during the same period.

Chief Hood feels strongly that the agency shouldasél indigent clients to pay the cost of
services to which they are entitled. Scott Crichtexecutive Director of the American Civil
Liberties Union of Montana, said that some leg@stathink that OPD works for the
taxpayer, not for the client, and that OPD show@giepared for some ideological issues
relating to this during the next session.

Legislative Itemsexhibit 7

Training Coordinator Eric Olson and several OPDf steembers including mental health
consultant Dr. Laura Wendlandt attended the reweating of the Law and Justice Interim
Committee. Possible mental health and juvenilegesegislation were on the agenda.

Mr. Olson was particularly interested in avoidiegiklative changes that would limit OPD’s
ability to advocate for people subject to involugtaommitment. A bill to abolish the
practice of shackling people being transportedriental health evaluations may be
introduced in the next session.

Chief Hood plans to resubmit the electronic reaaydiill. Any other proposed legislation
must be finalized at the July Commission meetirgdapproved by the Commission.

Mr. Freebourn and Chief Hood met with the Goveraitebal counsel regarding the
document titled “Guidance for Members Appointedtzards and Commissions within the
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Executive Branch of Montana State Government.”"@dimmission members should be
familiar with the guidelines contained in the do@mnprior to the start of the legislative
session. Mr. Freebourn said that neither the ageacyhe Commission are free to testify on
any bill of choice, but must consult with the Gawar's office before testifying on behalf of
the agency.

IT Update

Mr. Freebourn presented the IT Updatgh(ibit § and the Case Information Management
Project reportéxhibit 9. John Coulthard replaces Theron Wilson in thet@é@ffice,
bringing a wealth of experience in SABHRS from fwisvious position at ITSD. Information
Technology Manager Teri (Heiland) Kelly is gathgrenteam to define the business
requirements of the brief bank. They plan to medflay. The JustWare customer service
function has been separated from the IT departmedédicated full-time staff person will
work the help desk and provide ongoing training.

Public Comment

Mr. Crichton said that data is a huge dilemma lier Department of Corrections and the jails and that
OPD data specificity might help with budget issdagng the upcoming session. He would welcome
the opportunity to work with OPD on treatment fanaviolent drug offenders, even though the
Department of Corrections has not identified iaggoblem. Mr. Crichton thanked OPD for having
staff at the last meeting of the Law and Justiterim Committee to talk about the involuntary
commitment process.

Reports (continued)
+ Training Coordinator Updategixhibit 10
Mr. Olson is working on the training schedule fof 009, to be posted on the website soon.
A mandatory training for lower court practitionéssscheduled for early July in Helena.
Ethics will be part of all of the large programsngear, including the annual meeting to be
held in Lewistown in October. Chief Hood said thtiof the training sessions have received
rave reviews. Mr. Olson continues to work on dep#ilg library materials.

Contract Manager Report and Contractor Rate Distuss

Mr. Freebourn presented the anticipated cost fpiementing a graduated stipend as well as
two other possibilities (actual costs or an incedasthe hourly rateekhibit 17). He asked

the Commission if there were additional scenamosoinsider. Chairman Taylor suggested
spending the available funds on additional servioesontractors instead of a stipend, and
asked that suggestions be solicited in the newsleéitr. Beck asked the Commission to
consider providing insurance or representationreetiee Office of Disciplinary Counsel for
contract attorneys. Implementation of the briefloanil be another significant benefit for
contractors.

Appellate Defender Program Repoeixbibit 19

Chief Hood reported that most of the contracesase currently waiting for an opinion.
There has been a sudden increase in cases reqiirdegs briefs, which take a significant
amount of time. A substantial sum has been spetraoscripts for clients who don’t want
to appeal. Chief Appellate Defender Jim Wheelig dol some training with attorneys in
those locations on how to discuss appeals with ttieints to avoid incurring unnecessary
costs. The Commission briefly discussed offeringlipudefenders a cash incentive to close
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cases, but decided that it was inappropriate agtitniead to an unacceptable increase in
plea bargains.

Recording Jail Phone Calls

The Montana Association of Counties is curreatlyveying all 56 counties on their
procedures relating to privileged calls, and thenbdoa Department of Corrections is seeking
additional information about the call data thagased to disk. This topic will be on the July
agenda.

General Discussion
+ Region 3 (Great Falls) Issues
Chairman Taylor said that the Commission wouldubsadhe Region 3 issues only as they
relate to the Commission’s policy role since hirdegisions are by statute the purview of the
Chief Public Defender.

Cascade County Attorney Brant Light has two isse&ding to the OPD Region 3 office and
Department A of the 8th Judicial District. The firs an imputed conflict of interest under

rule 1.10 of the Rules of Professional Conduct.ikdien Taylor stated that rule 1.10 no

longer applies to government employees followirggMontana Supreme Court’'s 2004
amendment to the model rules. The second issaedeio disqualification of judges under
3-1-803 MCA, is more complicated. The Standardséefach region as a firm, so the
application of the statute is at issue, and ihessame whether the employee is an assistant or
a regional deputy public defender.

The Commission engaged in a lengthy discussioranbus concerns, including the
definition of a firm and the “appearance of impiiepr.” OPD has implemented a firewall
procedure in Region 3 to remove the regional depubfic defender and the judge from
any potential conflict of interest or appearancemgdropriety and this procedure will be
formalized as a written policy. Commissioner Donoesked whether the regional deputy
had supervisory authority over the attorneys pecaugiin the judge’s court. Chief Hood
said that the managing attorney in each officesponsible for day to day supervision
and evaluation of staff attorneys, and the contrzamager assesses the proficiency of
contract attorneys.

It is possible that Cascade County will seek amiopifrom the attorney general or file a
formal complaint to resolve the issue. The Comnaissigreed that it is up to Mr. Light to

test his interpretation of the statute. They ardident that the firewall procedure is adequate
and that ethical violations are not an issue.

Commission Operating Procedures
Chairman Taylor has been asked by the Governdiitsedb accept reappointment to the
Commission despite his upcoming absence. He ablee@ammission to amend their
operating procedures to allow him to participat€ommission business from China by
1. allowing attendance at Commission meetings by \ddaterence; and
2. allowing proxy votes at up to two meetings per year

Chairman Taylor moved to amend the operating pra@=das described. Commissioner

Sherwood seconded. Commission Miller questionedéreroxy votes are allowed by
statute, and asked that the items be split intosggarate motions. Chairman Taylor
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amended his motion to include only attendance dgatonference. Commissioner Veazey
seconded. The motion carried. The proxy issueheilinvestigated for future discussion.

Report on Indigent Defense Conference

Commissioner Sherwood said there is a great baoeafiintinuing to attend the national
conference; there were 115 participants this yearmost ever. He said that Montana is
leading the way and has a responsibility to hefyséithat are following. Commissioner
Fleming said that Montana has a great team.

Self-Evaluation—Compliance with ABA’s Ten Principbé a Public Defender Delivery
Systeméxhibit 13

Commissioner Donovan said that a constant selfu@t@in process is needed to monitor
compliance with the Ten Principles and to identtyat is and isn’t working. Chief Hood has
incorporated principles 4-10 in the employee se#heation tool. Commissioner Donovan
invited all Commission members to go through thal@ation process as he did, and
Chairman Taylor agreed that it should be discussgdih in July.

Public Comment—Contract Attorney

Mr. Beck thanked the Commission for coming to Leaign and the Commission said that they very
much appreciated Mr. Beck’s contributions to thestimg. Everyone thanked Regional Deputy
Public Defender Douglas Day and his wife for harfirthe-oven chocolate chip cookies.

Mr. Beck has a concern about civil rights violagan jails, and was encouraged to refer those
complaints to the ACLU. Chairman Veazey would likehave time on the next agenda to discuss
this issue as well as racial disparity.

Old Business/New Business (Action Items)
Commissioner Veazey moved to approve the proposdddi as amended. Commissioner Miller
seconded. Motion carried.

Chairman Taylor requested written input from thetta Office, the Labor Management
Committee, contract attorneys, the ACLU, the Law dustice Interim Committee and other
stakeholders regarding what should be includedagsgp the independent evaluation process.

The next meeting is scheduled for July 18. Chairifaylor proposed holding the meeting in Polson,
with an additional half-day on July 17 for comméttiemeetings.

Adjourn
The meeting adjourned at 3:15 p.m.

Exhibits 1 — 13 have been posted with these mitotie Office of the State Public Defender welsite
http://www.publicdefender.mt.gov/
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